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Court of Appeals of the District of Columbia. 


No. 4249. 

The Commercial National Bank of Washington, a Corporation, 

Appellant, 

vs. 

London & Lancashire Indemnity Company of America, a Cor¬ 
poration. 


a Supreme Court of the District of Columbia. 

At Law. No. 68968. 

The Commercial National Bank of Washington, a Corporation, 

Plaintiff, 

vs. 

London & Lancashire Indemnity Company of America, a Cor¬ 
poration, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Declaration or Complaint. 

Filed June 10, 1924. 

In the Supreme Court of the District of Columbia. 

At Law. No. 68968. 

The Commercial National Bank of Washington, a Corporation, 

Plaintiff, 

vs. 

London & Lancashire Indemnity Company of America, a Cor¬ 
poration, (Address: Davidson Building)-, Defendant. 

The plaintiff, The Commercial National Bank of Washington, a 
corporation, organized under the National Banking Laws of the 
United States, sues the defendant, London & Lancashire Indemnity 


o 
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COMMERCIAL NATIONAL RANK OF WASHINGTON VS. 


Company of America, a corporation organized under the laws of the 
State of New York, for that: 

1. On the 21st day of April, 1921, the defendant, and Motor Com¬ 
pany of Washington, a corporation organized under the laws of the 
State of Delaware, executed and delivered to the plaintiff a bond 
under the seal of both of said corporations, in which said Motor 
Company of Washington, as principal, and the defendant as surety, 
jointly and severally acknowledged themselves and their successors 
to he held and firmly bound to pay unto the plaintiff the sum of ten 
thousand dollars ($1.0,000). 

2. The bond referred to contained the following condition: 

‘•Whereas, the said bank has agreed to advance to said Motor Com¬ 
pany of Washington, from time to time, certain moneys on 
2 certain automobiles shipped and consigned to said Motor 
Company by the Auburn Automobile Company and the Stulz 
Motor Company, to enable the said Motor Company of Washington 
to procure the possession of said cars, the said amount to be advanced 
being not over eighty per cent of the wholesale price of said cars 
taking as its security therefor the note of said Motor Company of 
Washington secured by a chattel deed of trust on each car upon 
which said advances are made; 

And whereas, upon the advancement of said money and the execu¬ 
tion and delivery of said note and chattel deed of trust the possession 
of said automobiles is delivered to said Motor Company of Wash¬ 
ington upon its agreement to pay the indebtedness due to said Com¬ 
mercial National Bank secured by the said chattel deed of trust upon 
the sale of the car securing such note. 

“Now, therefore, the condition of the above obligation is such that 
if the said Motor Company of Washington shall, out of the proceeds 
of the sale of such cars as mav be covered bv said chattel deeds of 

t/ %. 

trust, pay to the said Commercial National Bank the sums so ad¬ 
vanced by it on the security of such cars, with interest thereon at 6%. 
then the above obligation shall be void; otherwise it shall remain in 
full force and virtue.” 

3. On to wit, the 5th day of May, 1921, the plaintiff advanced to 
said Motor Company of Washington, the sum of twenty-eight hun¬ 
dred dollars ($2,800), in order to enable said company to procun; 
possession of a Stutz automobile, serial No. 10,773, engine No. —. 
shipped and consigned to said Motor Company of Washington, by 
the Stutz Motor Company, a corporation manufacturing Stutz auto¬ 
mobiles, and as security for this advance the said Motor Company of 
Washington executed its promissory note, dated the oth day of May, 
1921, payable to the order of the plaintiff for the sum of twenty- 
eight hundred dollars ($2,800), payable one month after date, with 
interest at the rate of eight per cent per annum. The payment of 
this note was secured bv a chattel deed of trust executed bv the said 
Motor Company of Washington covering said automobile above 
mentioned. 
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3 4. On to wit, the 5th day of August, 1921, the plaintiff also 
advanced the sum of twenty-eight hundred dollars, to enable 

the said Motor Company of Washington to procure the possession 
of a Stutz automobile, serial No. 10375, engine No. 10,186 shipped 
and consigned to the said company by the said Stutz Motor Com¬ 
pany, and plaintiff took as security for this advance a promissory 
note made and executed by the said Motor Company of Washington, 
dated the 5th day of August, 1921, for the sum of twenty-eight hun¬ 
dred dollars ($2,800) payable one month after date with interest at 
the rate of eight per cent per annum; this note was secured by a 
chattel deed of trust executed by the said Motor Company of Wash¬ 
ington covering the said last mentioned automobile. 

5. The plaintiff says that the said Motor Company of Washington 
did not fulfill the condition of the bond hereinabove referred to in 
that by means of the advances described in the last two preceding- 
paragraphs hereof, it procured possession of the two automobiles 
therein referred to, and thereafter sold the said automobiles and 
received the proceeds of said sale, but it did not, out of such proceeds, 
pay to the plaintiff eighty per cent of the wholesale price of said 
automobiles hereinabove described, or either of them, covered by the 
advances made by plaintiff as above set forth, with interest at six 
per cent, or any part thereof. 

6. Plaintiff further says that by reason of the aforesaid breaches 
of the condition of the said bond, an action has accrued to the plain¬ 
tiff for the penalty of said bond; that although often re- 

4 quested so to do neither the defendant nor the said Motor Com¬ 
pany of Washington has paid either the penalty of the bond 

or a sum amounting to eighty per cent of the wholesale price of said 
automobiles, covered by the advances made by the plaintiff as here¬ 
inabove set forth, or the interest thereon at six per cent, or any part 
of the same; 

Wherefore the plaintiff* brings this suit and claims the sum of 
ten thousand dollars ($10,000) besides costs. 

DONALDSON, JOHNSON and FRAILEY, 

Attorneys for Plaintiff. 


Demurrer. 

Filed June 17, 1924. 

******* 

The defendant says that the Declaration is bad in substance. 

HENRY I. QUINN, 
Attorney for Defendant. 

Note.— Among the points of law to be argued are: 

1. That said Declaration does not state a cause of action. 

2. That said Declaration does not set forth the breach of an obli¬ 
gation coming within the terms of the bond in suit, because: 
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(а) It is not alleged that the sum of money advanced to the said 
Motor Company of Washington does not exceed eighty per 

5 cent (80%) of the wholesale price of the Stutz automobiles 
upon which said advances were supposed to be secured. 

(б) The terms of the bond restricted the interest to be paid on the 
obligation referred to therein to six per cent (6%), while the notes 
referred to in said Declaration called for interest at eight per cent 
( 8 %). 

Supreme Court of the District of Columbia. 

Friday, June 27th, 1924. 

Session resumed pursuant to adjournment, Mr. Justice Siddons 
presiding. 

* * * * * * * 

Upon consideration of the demurrer filed herein to plaintiff’s 
declaration, it is ordered that said demurrer be, and the same is 
hereby sustained, with leave to plaintiff to amend within ten (10) 
days from this date. 


Thursday, July 17th, 1924. 

Session resumed pursuant to adjournment, Mr. Chief Justice 
McCoy presiding. 

sfe a|e * 3|e j|c j|e jjc 

Before Siddons, J. 

Upon consideration of the motion of defendant filed herein for 
judgment against plaintiff for failure to file an amended declaration 
within the time limited by the Court upon the sustaining of the de¬ 
murrer to the original declaration, it is ordered that said motion be, 
and it is hereby granted. 

G Wherefore, it is considered that plaintiff take nothing by 

this action, and that defendant go hence without day, be for 
nothing held, and recover of plaintiff the costs of its defense, to bo 
taxed by the clerk, and have execution therefor. 

From the foregoing judgment the plaintiff by its attorneys in open 
court notes an appeal to the Court of Appeals; whereupon the penalty 
of an undertaking for costs is hereby fixed in the sum of one hun¬ 
dred dollars ($100.00) with leave to deposit the sum of fifty dollars 
($50.00) with the clerk, in lieu thereof. 
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Memorandum. 

July 23, 1924.—$50 deposited in lieu of appeal bond. 

Assignment of Errors. 

Filed July 30, 1924. 

* ***** * 

1. The court erred in sustaining the demurrer to the plaintiff’s 
declaration (or complaint). 

2. The court erred in holding that the declaration (or complaint) 
did not state a cause of action. 

3. The court erred in holding that by lending the amounts stated 
in the declaration to the Motor Company of Washington and taking 
the latter’s notes for the amount so lent drawing 8% interest, the 
defendant Surety Company was released from the operation of the 
bond sued upon. 

DONALDSON, JOHNSON & FRAILEY, 

Attorneys for Plaintiff. 

7 Order and Designation of Record. 

Filed July 30, 1924. 

* * * * * * * 

The plaintiff having perfected an appeal herein to the Court of 
Appeals of the District of Columbia on July 23, 1924, hereby re¬ 
quests the clerk of the Supreme Court of the District of Columbia to 
prepare at plaintiff’s expense, the transcript of the record on appeal 
including therein the following papers and proceedings, namely: 

1. Declaration (or complaint). 

2. The demurrer to the declaration. 

3. Order of court sustaining demurrer. 

4. Judgment for the defendant. 

5. Appeal from the judgment and order fixing bond or deposit of 
costs on appeal. 

6. Assignment of errors. 

7. Memorandum of deposit $50.00 for costs on appeal. 

8. This designation of record. 

DONALDSON, JOHNSON & FRAILEY, 

Attorneys for Plaintiff. 

July 30, 1924. 

Service of copy of above order and designation of record and copy 
of assignment of errors acknowledged this 30th day of July, 1924. 

HENRY I. QUINN, 
Attorney for Defendant. 
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8 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 7, 
both inclusive, to be a true and correct transcript of the record accord¬ 
ing to directions of counsel herein filed copy of which is made part 
of this transcript, in cause No. 68968 at Law, wherein The Com¬ 
mercial National Bank of Washington, a corporation, is plaintiff and 
London & Lancashire Indemnity Company of America, a corpora¬ 
tion, is defendant, as the same remains upon the files and of record 
in said court. 

In testimony whereof, I hereunto subscribe my name and aflix the 
seal of said court, at the City of Washington, in said District, this 
13th day of November, 1924. 

[Seal Supreme Court of the District of Columbia.] 

MORGAN LI. BEACH, 

Clerk . 

E. W. 

Endorsed on cover: District of Columbia, Supreme Court. No. 
4249. The Commercial National Bank of Washington, a corpora¬ 
tion, appellant, vs. London & Lancashire Indemnity Company of 
America, a corporation. Court of Appeals, District of Columbia. 
Filed Nov. 14, 1924. Henry W. Hodges, clerk. 
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